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OPINION BY: FLETCHER

OPINION
[**326] [*740] Fletcher, Chief Justice.

We granted a writ of certiorari in this case toedet
mine whether the Court of Appeals correctly heldt th
permit to allow Gwinnett County to discharge fontyi-
lion gallons of treated wastewater into Lake Lamiera
daily basis was properly issuedThe undisputed facts
show that the discharge will degrade the waterityuial
Lake Lanier. Before a permit will issue to allovetteg-
radation of water quality in Lake Lanier, the cleard
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unambiguous language of Georgia's anti-degradatiorjudged by its function and substance, rather thay a
rules require the permittee to utilize the "higheestl best  "magic language.”
[level of treatment] practicable under existingheal-

ogy."? (1) Because the treatment plant at issue, the Hill 3 OCGA 8§ 5-6-35 (g)Georgia Public Service
Plant, is capable of removing more pollutants fribra Commission v. Campaign for a Prosperous Ga.,
discharged water than the permit requires, the perm 229 Ga. App. 28, 29 (1) (492 SE2d 916) (1997)
violates the anti-degradation rules. Accordingle ve- [***4]

verse. 4 Dolinger v. Driver, 269 Ga. 141, 142 (1) (498

SE2d 252) (1998)

In this case, the return of the case to the ALJnaid
(2 ine AL) ordered 1o feconsider any issues undefier
2 Ga. Comp. R.&Regs. 1. 391-3-6-03 ) (0) ¢t srandard than previously applie@he superior court
On August 4, 1999, Gwinnett County applied for a merely reversed the ALJ's decision on legal iss(®s.
National Pollutant Discharge Elimination Systemmi¢ér  Under these circumstances, the superior courtsr aves
to discharge treated wastewater into Lake Lanier. O final and appealable und&CGA § 5-6-35 (a)
August 8, 2000, the Environmental Protection Diuisi

1 Gwinnett County v. Lake Lanier Ass'n, 265
Ga. App. 214 (593 SE2d 678) (2004)

(EPD) of the Georgia Department of Natural Resairce 5 Rogers v. State, 276 Ga. 67, 69-70 (3) (575
issued a draft permit for public comment. The ERD i SE2d 879) (2003)Fairfax MK, Inc. v. City of
sued a final permit allowing the discharge on Nolkem Clarkston, 274 Ga. 520, 523 (4) (555 SE2d 722)
9, 2000. The permit authorized a different dischdmgy (2001)

cation and depth from that which was indicatedha t

draft permit. 2. Next, the challengers assert that the Courtmf A

peals erred when it concluded that the burden obfpr
Terrence D. Hughey, a local landowner, together before the ALJ rested on the challengers. The calple
with the Lake Lanier Association and other entifjesl- Georgia anti-degradation regulations state that State
lectively "the challengers"), administratively apjed [has] the power to authorize new [***5] developnen
the EPD's permit issuance, and Gwinnett Countyrinte [which degrade water quality], when it has beeirrai-
vened to defend the permit. After a hearing, theniiks- tively demonstrated to the State that a changevfiter
trative Law Judge found in favor of EPD and Gwitinet quality] is justifiable to provide necessary somaleco-
County, and affirmed the issuance of the permite Th nomic development.® Thus, the party seeking a permit
challengers appealed to the Hall County Superiar;o to degrade water quality bears the burden of poetdre
which reversed the ALJ. Gwinnett County and EPD in the EPD.
turn appealed to the Court of Appeals, which rexgrs
[***3] the superior court's order and re-affirmete 6 Ga. Comp. R. & Regs. r. 391-3-6-.03 (2).(b)
issuance of the permit. This Court then grantedctied-
lengers' petition for a writ of certiorari, and wew re-
verse the Court of Appeals.

Under the Georgia Administrative Code, Adminis-
trative Rules of Procedure, rule 616-1-2-.07 (3) (low-
ever, the administrative party bears the burdeprobf

1. The challengers first contend that the Court of in all matters except "any party challenging theu@nce
Appeals did not have jurisdiction to decide theechs- ... of a license who is not the licensee shall bearbur-
cause the superior court's judgment was not fampart  den." As the challengers' petition before the Addght
of the superior court's judgment ordered the ca&se r to challenge the propriety of the permit then hbid
manded to the ALJ. Gwinnett County, the challengers had the burdepeof
suasion in that forun(3) Accordingly, the Court of Ap-
peals was correct in holding that the burden upgun t
applicant to "affirmatively demonstrate” the pregyi of
the permit was applicable only before the EPD, *¢}*
and that once a permit was issued by the EPD, tine b
den shifted to the challenger to show that the fiesas
wrongfully issued.

The superior court's order states that the ALJ “com
mitted legal error in concluding that the EPD coiexbl
with the procedural [*741] requirements ..." ahdt the
ALJ "erred as a matter of law by misinterpreting fad-
eral and state anti-degradation regulations." Tpesgor
court ordered the case [**327] remanded to thd Ak
a result of those errors. The mere use of the Wigrd
mand," however, does not automatically render thpes 3. Next, the challengers argue that the permit does
rior court's decision non-final and not appealalneler not meet the substantive requirements under thie ant
state law.®> Whether an order is final and appealable is degradation rules, and that [*742] the ALJ theref

improperly affirmed the permit. The factual findsgf
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the ALJ confirm that Gwinnett County's permit tes-di  versed on that issue. Therefore, the Court of Alspsas
charge forty million gallons of treated wastewatgery correct in reversing the superior court on thatéss
day into Lake Lanier will degrade the water quality
the lake. One of the central purposes ofGhean Water
Act, " and the correspondir@eorgia Water Quality Con-
trol Act, ® is to prevent the unnecessary degradation of
current water quality. Under the Georgia regulatjon
which mirror and incorporate the federal regulatioa

permit that will degrade the high quality of waberake below the levels set in the permit." Under the -anti

Lanier cannot be granted unless the applicant aets degradation regulations, Gwinnett County may not be
substantive requirements under the anti-degradation 9 9 ' y y

o . o allowed to discharge water that is more polluteghtit
rules.® First, the degradation of water quality is accept- reasonably needs to be by virtue of the existingel-
able only when it is "justifiable to provide necassso- y y

cial or economic development?Second, such a permit ogy at the Hill Plant.
must require the permittee to utilize the "higheasd best
practica%le [Ievelp[***7] of treatment] un?jer exiisg 13 Ga. Comp. R. & Regs. 1. 391-3-6-.03 (2). (b)
technology."* As these issues involve determinations of Nonetheless, the ALJ sanctioned this regulatory vio
fact, the ALJ's decision must be affirmed wheredhs lation by reference to an "engineering safety mlffe
"any evidence" to [**328] support it We find that the  ostensibly placed into the permit to protect Gwihne
ALJ's decision was supported by some evidence withCounty from fines associated with permit violatioBsit
respect to the first question, but that the AL¥s dac- Gwinnett County has shown no evidence that it wdngld
tual conclusions show that it erred with respecthe impracticable or unfeasible for it to utilize thallftech-
second question. nology available at the Hill plant to clean the arabe-
fore discharging it into the lak&.Furthermore, the regu-

7 33 USC § 1251 (afAct intended to "restore lation does not cite the "convenience of the psitiar

and maintain the chemical, physical, and biologi- "fear of regulatory violations" as justification¥*{10]

cal integrity of the Nation's waters"). for greater water degradation. Allowing wholesaletay

8 OCGA § 12-5-21 (aff'the water resources of quality degradation is not justified by the concéhnat

the state shall be utilized prudently for the maxi- Gwinnett County might face an occasional fine for a

mum benefit of the people, in order to restore andpermit violation. Whether Gwinnett County can fédhgi

maintain a reasonable degree of purity in the wa-and practicably discharge cleaner water is the imsiye.

(b) But the ALJ's own factual findings contradits i
conclusion that the permit properly required Gwitne
County to utilize the "highest and best practicdldeel
[***9] of treatment] under existing technology** The
ALJ expressly concluded that "the actual amounts of
pollutants currently being discharged by the Plarg

ters of the state"). Whether the County might be fined by the EPD fanso

9 Ga. Comp. R. & Regs. r. 391-3-6-.03 (2).(b)  speculative future violation of the permit is omgJevant

10 Id. if it shows some realistic obstacle to the achiesehof

11 1Id. the higher standard.

12 Emory Univ. v. Levitas, 260 Ga. 894, 898

(1) (401 SE2d 691) (1991) 14  The challengers in this case also presented

undisputed evidence that for the past fifteen
years, the Upper Occoquan Sewer Authority has
employed similar technology as that available at
the Hill Plant to comply with permit limits that
are much lower than that required by Gwinnett
County's permit. That the Hill Plant has the capa-
bility of achieving these lower limits is indisput-
able. That it is feasible to do so over an extended
period of time is demonstrated by the history of
the Upper Occoquan plant.

(a) We affirm the ALJ's determination [***8] that
the degradation was "justifiable to provide necessa
social or economic development." The ALJ found that
several economic and social benefits justified idseI-
ance of the permit, including the following: theojarcted
population growth in Gwinnett County would require
additional wastewater capacity by the year 2008,that
continued growth would require the level of capacit
provided by the permit sometime between 2010 and
2015; sufficient land was not available for langléga-
tion of wastewater; there is a need to return wetehe Accordingly, the Court of Appeals erred in [***11]
water system from which Gwinnett County draws its reversing the superior court's determination thetper-
water supply; and the cycling of treated wastewttieen mit did not require the highest and best levereatment
from the Chattahoochee River system and returned tgracticable.
that system would aid negotiations concerning &erin
state compact regarding these waters. We conchate t
there was some evidence to support these findiefygd
the ALJ, [*743] and the superior court improperéy

4. The challengers also argue that the EPD faded t
comply with the required public notice and comment
rules. Agency actions, such as the issuance gbehmit
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in this case, undergo a public notice and commeribg Under that reasoning, the public notice and comment
to provide the public with the opportunity for maagful requirement would be satisfied even if the finafnpi¢
participation in important agency decisioffisUnder the  authorized a discharge more than forty miles frém t
Georgia and federal regulations, the discharget g@ian one submitted to the notice and comment process, so
element of the [*744] permit that the agency naugt- long as it still discharged into Lake Lanier. Plgimore

mit to the notice [**329] and comment proce$sThe specificity is required if the public is to haveyamean-
public is precluded from a meaningful opportunity t ingful opportunity to participate in these decisomBe-
participate in the comment process if an agencyemak cause the ALJ improperly granted summary judgment o
available one version of a guideline, ... provities op- this issue, the Court of Appeals [***14] erredrievers-
portunity to comment on that version, and then &élep ing the superior court's determination of that éssu
completely different approach in its final guidejn
without having provided an opportunity to the puakid
comment on the adopted versiofi."

Judgment affirmed in part and reversed in pa
the Justices concur, except Hines, J., who dissents

15 SeeDCGA § 12-5-30 (a)Ga. Comp. R. &  DF/SSENT BY:HINES

Regs. r. 391-3-6-.06 (7) (bNatural Resource DISSENT

Defense Council, Inc. v. EPA, 859 F.2d 156, 175

(DC Cir 1988) [*745] Hines, Justice, dissenting.
[***12]

16 Ga. Comp. R. & Regs. r. 391-3-6-.06 (7) (b)

(1) (v) ("[t]he contents of the public notice will be

in accordance with Federal RegulatioA8, CFR

§ 124.10 (d)); 40 CFR § 124.10 (d{"all public The majority states that the administrative lawgjeid

notices ... shall contain the following minimum ("ALJ") erred in finding that the level of treatntere-

information: ... a general description of the loca- quired in the permit is "the highest and best pcabte

tion of each existing or proposed discharge point.under existing technology" und&a. Comp. R. & Regs.

Because the majority opinion violates standards of
judicial review and steps beyond the proper rolehef
judiciary, | respectfully dissent.

). r. 391-3-6-.03 (2) (h)But in doing so, the majority not
17" American Lands Alliance v. Norton, 242 F. only substitutes its own judgment for that of thielAbut
Supp. 2d 1, 14-15 (D.D.C. 2003) effectively rewrites the regulation to read "thehest

and bespossiblé rather than "the highest and beshc-

In this case, the EPD submitted a draft permit fort ble” It i  this Court's function t ¢ ith
public notice and comment that showed the discharge icable” It is not this Court's function to perform eithe

point to be over 145 feet below the surface oflétke in task.

the area of Buford Dam. After the comment period  The ALJ's review of the record and of the Environ-
ended, however, the EPD issued a final permit éonta mental Protection Division's ("EPD") decision is dea
ing a different discharge point, one that was @8yfeet de novoGa. Comp. R. & Regs. r. 616-1-2-.21Inder the
below the surface and in a different ebayment ntioae proper standard of review, the question for a neirg

a mile from Buford Dam. The final discharge poimtsh  court is whether there [***15] is any evidence seated
never been subjected to public notice and comneemt,  to the ALJ to support the ALJ's findings. Seepartment
the challengers argue that it should have been. of Community Health v. Freels, 258 Ga. App. 446 44
(576 SE2d 2) (2002kiting Emory Univ. v. Levitas, 260
Ga. 894, 898 (1) (401 SE2d 691) (199Unfortunately,
the majority has turned this standard on its haakeks,
and states that it finds, some evidence to suppfirtd-
ing contraryto that of the ALJ. But, the question is not if
any evidence [**330]opposeghe ALJ's decision, but
whether any evidencgupportsit. What the majority has
done is simply substitute its own judgment for thithe

(4) It is unclear from the record whether or not the
changes in the final permit were [***13] significta
enough to require a renewed public notice and camhme
period, because the ALJ summarily disposed ofigisise
and thus deprived the challengers of the oppostuioit
present evidence supporting their claim that thenges
in the permit were significant enough to requireea
newed public notice and comment period. Becaussetho

issues involve a factual determination, the ALJudtho ALJ.
have held an evidentiary hearing on the issue. thatdi This Court's review should determine whether the
ally, as the superior court correctly noted, theJAltil- evidence supported the ALJ's finding that the tetdgy

ized an improper legal standard when it granted-sum employed was the highest and best "practicabBa’
mary judgment to the EPD on the basis that thetdraf Comp. R. & Regs. r. 391-3-6-.03 (2) .(By focusing
permit "had included the name of the [receivingliypof upon the fact that the effluent levels the plamin
water in the fact sheet attached with the draftryer achieve are superior to those required under theipe
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the majority ignores that role. Essentially, thejarnity
holds that no practicable engineering safety buéfzn
ever be allowed under a discharge permit; the stosi-
gent level that can be possibly achieved [***16 the
only one that may be set forth in the permit. Tinat
only departs from this Court's proper role, butdmoyn-
pletely ignoring the regulatory requirement that fier-
mit's level of treatment is "the highest and bestctica-
ble under existing technology," effectively rewsitéhe
regulation.

The majority also writes new language into the-stat
utes and regulations concerning the public noticd a
comment procedure. It is disingenuous of the migjoa
hold that the ALJ erred in not providing an oppaity
for the challengers to show that a "renewed puiitice
and comment period" was required; there can beunb s
error because there is no avenue for providing such
opportunity. The majority simply creates its "rerelv
public notice and comment [*746] period" out dfiele
cloth. There is absolutely nothing in the statuesegu-
lations that even suggests such a process. Rdtier,
procedural requirements concerning public noticed an

of no moment. Under the regulations, a change @& th
specific discharge point does not transform the draft
permit into some "new" proposed permit. Rather,eund
40 C.F.R. § 124.10(d)(1)(viiYhe public notice of a pro-
posed [***18] permit must include "general descrip-
tion of the location of each existing or proposas- d
charge point andhe name of the receiving water."
(Emphasis supplied.) There is no requirement of any
designation of a discharge point other than thenéga"
location.

In embracing its new requirement of a "renewed
public notice and comment period," the majority app
ently believes it is advancing public policy coresiat
tions. But, there is no discussion or analysis @ftary
policy considerations, such as the effect of sudte-a
guirement on decision-making bodies; if the peinmytt
process must be started anew whenever an admiivistra
agency makes a change to a proposed permit, theyage
could be disinclined to make changes to permits for
needed projects, defeating the very purpose optidic
notice and comment process. Skwernational Har-
vester Co. v. Ruckelshaus, 155 U.S. App. D.C. 478,

comment enacted by the proper bodies state otheerwis F.2d 615, 632 (n.51) (D.C. Cir. 1973Df course, the

When a proposed permit is subjected to public conime

declaration of such policy is best left to the Gahds-

EPD determines based on those comments whether arsembly. Seéctkind v. Suarez, 271 Ga. 352, 358 (5) (519

change to the proposed permit is necessary, asd, if
those changes are incorporated into [***17] anynpié
issued. Se®CGA § 12-5-30Ga. Comp. R. & Regs. r.
391-3-6-.06 (7) If EPD wishes to issue a final permit
that differs from a draft permit, the proper regonents
are set forth id0 C.F.R. § 124.17(a) (1jn such a cir-
cumstance, EPD is required to specify in the fpaimit
"which provisions, if any, of the draft permit haleen
changed in the final permit." See aléa. Comp. R. &
Regs. r. 391-3-6-.06 (7) (b) (1) (iv)ot only does noth-
ing in the statutes or regulatiorexjuire starting the pub-
lic notice and comment period anew if EPD has ckdng
the draft permit, but nothing can be read eveautor-
ize such a possibility. The majority opinion simplyeer
ates this new procedure because it wishes it &t.exi

The fact that the discharge point shown in thelfina
permit has changed from that shown in the draftnites

SE2d 210) (1999)

Further, in creating its new regulation, the mayori
has not even given guidance [***19] to the ALJather
judicial bodies, as to how to determine whethehange
in a permit warrants this new "renewed public rmgénd
comment period." In this case, the ALJ is instrdcte
hold an evidentiary hearing concerning the "sigaifice"
of the change, [**331] but to what end and undéat
standard? The ALJ cannot [*747] look to the emipt
regulations or statutes for guidance, for this pcage
does not exist there, nor will it find guidancenfrdhis
Court's opinion.

In any event, the judiciary is ill equipped to deea
regulations for the granting of a discharge peramit
should not usurp that role.






